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BY MATTHEW D. FIELD, M.D. 

New York. 

Minnesota Insane Legislation. 

(concluded.) 

The lazv pronounced unconstitutional. 

STATE ex rel. BLAISDELL v. BILLINGS, Sheriff. 

(Supreme Court of Minnesota. Jan. 25, 1894.) 

Constitutional Law— “ Due Process of Law ”— 
Inquisition of Lunacy. 

1. “ Due process of law ” requires an orderly proceed¬ 
ing, adapted to the nature of the case, in which the citi¬ 
zen has an opportunity to be heard, and to defend, 
enforce, and protect his rights. A hearing, or an oppor¬ 
tunity to be heard, before judgment, is absolutely essen¬ 
tial. 

2. Certain sections of chapter 5, Gen. Laws 1893, which 
prescribe the course of procedure, and authorize the 
commitment of persons to public or state, and to private, 
hospitals for the insane, are invalid because in conflict 
with those provisions of the state and the federal consti¬ 
tutions which forbid that any person shall be deprived 
of his life, liberty, or property without “ due process of 
law.” 

(Syllabus by the Court). 

On rehearing. Affirmed. 

Abstracts from the opinion. 

“ Our system of jurisprudence has always recognized, 
which not even the legislature can disregard, in proceed¬ 
ings by which a person is deprived of life, liberty, or 
property, and one of these is “ notice before judgment in 
all judicial proceedings.” In commenting upon the dif¬ 
ficulty of defining these words, it has been said that it is 
wisdom to leave the meaning to be evolved by the grad- 
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ual process of judicial inclusion and exclusion, as the 
case presented for decision shall require. Davidson v. 
New Orleans, 96 U. S. 104. But it may be stated gener¬ 
ally that due process of law requires that a party shall 
be properly brought into court, and that he shall have 
an opportunity, when there, to prove any fact which, 
according to the constitution and the usages of the com¬ 
mon law, would be a protection to him or to his prop¬ 
erty. People v. Board of Supervisors, 70 N. Y. 228. 
Due process of law requires an orderly proceeding 
adapted to the nature of the case, in which the citizen 
has an opportunity to be heard, and to defend, enforce, 
and protect his rights. A hearing, or an opportunity to 
be heard, is absolutely essential. “ Due process of law ” 
without these conditions cannot be conceived. Stewart 
v. Palmer, 74 N. Y. 183. It follows that any method of 
procedure which a legislature may, in the uncontrolled 
exercise of its power, see fit to enact, having for its pur- 
pqse the deprivation of a person of his life, liberty, or 
property, is in no sense the process of law designated 
and imparatively required by the constitution. And 
while the state should take charge of such unfortunates 
as are dangerous to themselves and to others, not only 
for the safety of the public, but for their own ameliora¬ 
tion, due regard must be had to the forms of law and to 
personal rights. To the person charged with being in¬ 
sane to a degree requiring the interposition of the author¬ 
ities and the restraint provided for, there must be given 
notice of the proceeding, and also an opportunity to be 
heard in the tribunal which is to pass judgment upon 
his right to his personal liberty in the future. There 
must be a trial before judgment can be pronounced, and 
there can be no proper trial unless there is guaranteed 
the right to produce witnesses and to submit evidence. 
The question here is not whether the tribunal may pro¬ 
ceed in due form of law, and with some regard to the 
rights of the person before it, but, rather, is the right to 
have it so proceed absolutely secured? Any statute 
having for its object the deprivation of the liberty of a 
person cannot be upheld unless this right is secured, for 
the object may be attained in defiance of the constitu¬ 
tion, and without due process of law. 
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“ If personal rights are of any consequence, and if they 
need protection at any time, such notice should precede 
the examination, not follow it. But, aside from this 
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serious defect in the law, it will be seen that there is no 
provision which assures to the accused a trial at any 
time, either before or after notice, under the forms of 
law ; no provision which guarantees to him a judicial in¬ 
vestigation and a determination as to his sanity. The 
officer before whom the inquiry is pending is nowhere 
required to conduct his examination with the least re¬ 
gard to the rights of the person charged with being in¬ 
sane,—his right to exercise his faculties without unwar¬ 
ranted restraint, and to follow any lawful avocation for 
the support of his life. Nor is the officer obliged to hear 
a particle of testimony, although he is at liberty so to do. 

“ As we have shown, the statute is so contracted that 
the opportunity to be heard in defence is not guaranteed 
to the person charged. It is not framed so as to compel 
a hearing before condemnation or a trial under the gen¬ 
eral forms of law, before judgment is pronounced." 

Collins, J. 

What can be done with patients under the decision ?— 
Trustees and superintendents apply for information. 

Opinion of the Attorney General. 

The practical effect of the decision of the Supreme 
Court is to invalidate all commitments made pursuant to 
chapter 5, general laws 1893. It, therefore, follows that 
the superintendents of the hospital for the insane have 
no authority to assume further custody of or control over 
patients so committed. Every patient thus unlawfully 
committed enjoys the undoubted right of withdrawal at 
pleasure. 

It is not incumbent upon the hospital authorities to 
return at public expense patients so committed to the 
counties from which they may have been received. The 
obligation of those authorities to such patients will be 
fully discharged by informing them that they are at 
liberty to withdraw from the hospitals. 

Justice, however, will require that both the friends of 
such patients, as well as the committing officer, be ad¬ 
vised that further right of custody is disclaimed by the 
hospital authorities, and requesting them to remove the 
patient at an early date. 

It would be proper to allow patients to remain within 
the institutions a seasonable time after such notice shall 
have been given, and as circumstances may require. 

Judges of probate have no authority to visit hospitals 
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located beyond the boundaries of their counties and 
there act in their official capacity as committing officers 
in the commitment of insane persons. 

Local authorities and friends of the patients so com¬ 
mitted, neglecting or refusing to remove them from any 
hospital after notice so given, informations may be filed 
pursuant to chapter 14, of the probate" code with the 
judge of probate of the county of which the hospital is 
located. This, in my opinion, is the correct solution of 
the problem. The expense of re-commitment would 
thus be minimized. Valuable evidence as to the mental 
condition of the patient could be rapidly provided by 
hospital officers and physicians, the public would there¬ 
by be less menaced by the liberation of dangerous sub¬ 
jects, and, what is not an unimportant consideration, the 
best interests of the patients themselves would thereby 
be subserved. 

This will, of course, result in entailing considerable 
•expense upon the few counties in which the institutions 
are located. Whether or not a future legislature may be 
disposed to relieve them, wholly or in part, of the ex¬ 
pense incurred, the situation commands that the expense 
be visited upon them. 

In this connection it is not to be overlooked that the 
Supreme Court expressly state in their decision that the 
provisions of the old law are now in force. This is on 
the theory that those provisions not having been ex¬ 
pressly repealed by the law of 1893 still remain in force, 
as they cannot be regarded inconsistent with the pro¬ 
visions declared unconstitutional 

It is needless to suggest that no further patients 
should be received by the hospital authorities unless 
committed under the provisions of the law of 1889. 

A physician might ask, with every respect for the 
court, the difference between a sick person suffering a 
mental disease and a patient suffering from some con¬ 
tagious disease, both objecting to incarceration in hos¬ 
pitals adapted for the treatment of their special maladies 
and for the protection of the community, to be detained 
during their recovery. Health departments in every 
state have authority (legislative) to apprehend, isolate 
and detain all persons afflicted with contagious diseases 
that they may deem necessary for the protection of the 
public. It requires great diligence to prevent the secre¬ 
tion of persons afflicted with contagious diseases. The 
patient and friends resist and protest against their re- 



FORENSIC MEDICINE. 311 

moval and detention in hospitals specially equipped for 
their reception, detention and treatment. 

Would the learned judge demand for them due 
notice, appearance in court and a trial by jury, with op¬ 
portunity to be heard in defence? Would he term them 
“ the accused ” ? Would he consider them in the same 
light as criminals ? Is the isolation and detention of a 
person afflicted with small-pox during the stage of con¬ 
tagion in conflict with the constitution of the United 
States and the State constitution, and does it entitle him 
to a jury trial ? This suggestion is, of course, but the 
natural question of a physician who looks upon all dis¬ 
eased individuals as sick persons, some of whom are 
dangerous, by reason of their maladies, to the public 
and require special care and hospitals. 


State of Rhode Island. 

AN ACT FOR THE RESTRAINT AND CARE OF THE INSANE, 

1893. 

This act provides for three processes of commitment: 

1. On complaint, a justice of a district court may com¬ 
mit by due process of law. 

2. Parents and guardians may place patients in 
asylums on certificates of two physicians. 

3. Voluntary commitment. 

Superintendent may receive and detain without incurring 
civil or criminal liability. Special provisions for those under 
indictment and criminals who become insane. Rights of the 
insane protected. State supervision invested in State Board of 
Charities and the Chairman of State Board of Health. Pro¬ 
visions for discharge and traiisfer. 

District Court officer may issue warrant for restraint of 
insane persons. 

Section i. “Whenever complaint in writing and 
under oath shall be made to any justice or clerk of a dis¬ 
trict court, that any person within the county is insane 
so as to be dangerous to the peace or safety of the people 
of the State, or so as to render his restraint and treatment 
necessary for his own welfare, such justice or clerk shall 
issue his warrant under his hand and seal, returnable 
forthwith, directed to the sheriff, deputy sheriffs, chiefs 
of police, town sergeants, or constables in said county, 
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requiring the officer charged therewith to apprehend 
such person and have him, with such warrant, before 
such or some other district court for examination rela¬ 
tive to such complaint at such time and place within the 
district as shall be named in the warrant.” 

When insane persons are not to be examined in open court. 

“ And whenever such complaint shall be accompanied 
by a certificate signed by two practicing physicians in 
this state, which shall declare that said alleged insane 
person is an invalid, or that his condition, mental or 
physical, is such that he cannot, without serious preju¬ 
dice to his welfare, be examined in open court, district 
courts are hereby empowered and directed to hold such 
examinations at such times and places within their dis¬ 
tricts as shall be most conducive to the health and com¬ 
fort of the person to be examined, naming the place of 
examination in each mittimus of commitment, if such 
shall be made, but when an examination is made at any 
other place than in open court such justice shall not 
commit such person to an asylum without having the 
testimony of two practicing physicians of good standing 
that such person is so insane or in need of restraint.” 

On petition, a Justice of the Supreme Court may appoint 
commissioners. 

Sec. 6. “ On petition under oath setting forth that 

any person is insane and that the welfare of such person 
or of others requires him to be placed in a hospital for 
the insane or to be restrained, any Justice of the Supreme 
Court may forthwith appoint not less than three commis¬ 
sioners to inquire into the condition of the subject of 
such petition and to report all facts connected with or 
bearing upon the same, together with their opinion 
whether such person, if insane, should be placed in such 
hospital or the State asylum for the insane, either for 
cure or restraint.” 

Due notice shall be given and opportunity to be heard. 

Sec. 7. “ Shall give due notice to the person com¬ 

plained of as insane of their appointment and of the 
time and place of hearing, in order that he may have an 
opportunity by evidence, by his own statements, and by 
counsel to defend himself.” 

Sec. 8 provides that the justice may commit patient 
to custody of Sheriff or the Butler Asylum pending the 
inquiry. 
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The justice may allow or disallow findings of the Commis¬ 
sioners. 

Sec. 9. “ Upon the coming in of the report of said 
commissioners, such justice may, with or without further 
hearing, confirm or disallow the same, and may order 
the person complained of to be confined in the Butler 
Hospital for the insane or at the state asylum for the 
insane, if he can be there received, or in some other 
curative hospital for the insane of good repute, within 
or without the State, or may dismiss the petition alto¬ 
gether.” 

Parent or guardian may cause insane person to be confined 
on certificate of two physicians. 

Sec. ii. “Insane persons may be removed to and 
placed in said Butler Hospital, or in any other curative 
hospital for the insane of good repute in this State, 
managed under the supervision of a board of officers, 
appointed under the authority of this State, by their 
parents, or parent, or guardians, if they have any, and 
if not, by their relatives and friends; but the superin¬ 
tendent of said hospital shall not receive any person 
into his custody in such case, without a certificate from 
two practicing physicians of good standing, known to 
him as such, that such person is insane, and the State 
shall not be liable for the support of any such person.” 

• Insane persons may be lawfully detained. 

Sec. 12. “Any person committed to the charge of 
any of said institutions for the insane as aforesaid, in 
either of the modes hereinbefore prescribed, may be 
lawfully received and detained in said institution by 
the superintendent thereof, and by his keepers and 
servants, until discharged in one of the modes herein 
provided ; and neither the superintendent of such in¬ 
stitution. his keepers or servants, nor the trustees or 
agents of the same, shall be liable, civially or criminally, 
for receiving or detaining an}' person so committed or 
detained.” 

Right of detained patients to inquiry by a commission. 

Sec. 15,. “ On petition of any person confined in such 
institution for the insane under the provisions of this 
Chapter, or of any person on his behalf, to a justice of 
the Supreme Court, setting forth that he has reason to 
believe and does believe that such person confined 
therein is not insane and is unjustly deprived of his 
liberty, the said justice shall issue a like commission, as 
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hereinbefore provided, for the purpose of inquiring into 
the condition of such person.” 

The right of habeas corpus. 

Sec. 19. “ Nothing in this chapter shall be so con¬ 

strued as to impair or abridge the right of any person to 
the writ of habeas corpus.” 

May be referred to a jury. 

“ If it shall appear to the court necessary and proper, 
it may in its discretion direct an issue or issues touching 
the sanity or insanity, or the necessity for the restraint 
of the person so confined, to be framed and submitted to 
a jury.” 

When indicted person is acquitted by reason of insanity. 

Sec. 22. “ Whenever, on the trial of any person upon 

an indictment, the accused shall set up in defence thereto 
his insanity, the jury, if they acquit such person upon 
such ground, shall state that they have so acquitted him ; 
and if the going at large of the person so acquitted shall 
be deemed by the court dangerous to the public peace, 
the court shall certify its opinion to that effect to the 
governor, who, upon the receipt of such certificate, may 
make provision for the maintenance and support of the 
person so acquitted, and cause such person to be re¬ 
moved to the State asylum for the insane, or other insti¬ 
tution for the insane either within or without this State, 
during the continuance of such insanity.” 

Sections 24 and 25 provide for the transfer of in¬ 
sane criminals to the State asylum. 

Sec. 29 constitutes the agent of the State charities 
and corrections and the chairman of the State Board 
of Health a commission to supervise and visit all insti¬ 
tutions for the insane in the State. 

Sec. 33 directs that a printed copy of a portion of the 
law be posted in every ward. 

Voluntary Commitment. 

Sec. 41. “ The superintendent or keeper of any hos¬ 

pital except the State asylum for the insane as aforesaid, 
may receive and retain therein, as a boarder and patient, 
any person who is desirous of submitting himself to 
treatment, and makes written application therefor, but 
whose mental condition is not such as to render it legal 
to grant a certificate of insanity in his case. No such 
boarder shall be detained for more than three days after 
having given notice in writing of his intention or desire 
to leave such hospital.” 



